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Implementation of the European Court of Human Rights case-law
in Ukrainian judicial practice regarding compensation for damages caused
by Russian aggression against Ukraine

Introduction

Within the process of hearing cases, the European Court of Human Rights (hereinafter,
ECHR) often considers the issue of compensation for damages caused by recognized vi-
olations of human rights and freedoms enshrined in the Convention for Human Rights
Protection and Fundamental Freedoms and its provisions, based on the type of viola-
tions specified in the application. However, the applicant needs to bear in mind that the
ECHR does not compensate all damages as, according to the Article 41 of the Conven-
tion, it can only award applicant satisfaction in form of compensation for pecuniary,
non-pecuniary damage, cost and expenses in case of establishment of a causal link be-
tween the claimed damage and the violation found. Issues of compensation for damages
to property, houses, persons’ life and health in situations of armed conflicts of interna-
tional and non-international character, which the Council of Europe faced since its es-
tablishment after the World War II, have been also repeatedly considered by the ECHR.
Only within the armed conflict in Chechnya, the ECHR tried more than 300 cases and,
in vast majority of them, analyzed the issue of compensation of pecuniary or/and non-
pecuniary damages in cases related to enforced disappearances, killings and injuries of
civilians, destruction of houses and property, indiscriminate use of force, illegal deten-
tion, torture and inhumane conditions etc. Therefore, when national courts of the States
Parties of the Convention face the issue of compensation of damages caused in the sit-

1 Correspondence address: Institute of International Relations of Taras Shevchenko National
University of Kyiv, Yuriia Illienka St, 36/1, Kyiv, Ukraina, 04119, Kyiv, Ukraine.

2 Correspondence address: Faculty of Law of Palacky University, 17. listopadu 8, 779 00 Olomouc,
Czech Republic, alla.fedorova@gmail.com.

Alla Fedorova prepared the article within the implementation of the project “The Approximation
of Ukrainian Social and Labour Legislation to EU Law” (ID number 1233330) at the Faculty of Law,
Palacky University Olomouc (Czech Republic) under supervision of Ondrej Hamuldk. This project has
received funding through the MSCA4Ukraine project, which is funded by the European Union. Views
and opinions expressed are however those of the author only and do not necessarily reflect those of the
European Union. Neither the European Union nor the MSCA4Ukraine Consortium as a whole nor any
individual member institutions of the MSCA4Ukraine Consortium can be held responsible for them.



Kseniia Smyrnova, Alla Fedorova

uation of armed conflict, they will need to refer to the relevant legal positions and in-
terpretations of the ECHR.

One of the best examples of the application of the ECHR case-law by national courts
in the described situation is the judicial practice adopted by Ukrainian judges. The case-
law of the ECHR plays the pivotal role in the process of formation of the Ukrainian ju-
dicial approaches to compensation for damages caused by Russian aggression.

In general, since ratification of the Convention in 1997, Ukraine has been working
on its implementation at national level and the ECHR case-law has received the status
of “source of law” in the special Ukrainian legal document which is the Act on the En-
forcement of Judgments and Application of Practice of the ECHR, introduced in 2006,
that revealed a direct way to its application by Ukrainian judges. Despite insufficient
and inaccurate references to the ECHR case-law by Ukrainian judiciary (Gnatovskyy,
2017), in some spheres, such as armed conflict, the ECHR case-law was able to give the
guidelines for the solution to the problems, filling the gaps and partially resolving dis-
crepancies that existed in national legislation. Within the period of the armed conflict
before the large-scale Russian invasion, a range of publications devoted to the various
aspects of the ECHR case law and its implementation during the armed conflicts were
published, e.g. National judicial practice on internal displacement: application of Coun-
cil of Europe standards (Hristova, Tralo, Buryakowska, 2020), Protecting internally dis-
placed persons under the European Convention on Human Rights and other Council of
Europe standards: A handbook (Paraskeva, 2017), Enhancing the National Legal Frame-
work in Ukraine for Protecting the Human Rights of the Internally Displaced Persons. Re-
vised Baseline Analysis (Zayets, Lunova, Fedorova, Korkelia, Khrystova, 2019), Judicial
protection of the rights of internally displaced persons and persons affected by military ag-
gression against Ukraine: Materials of the basic course for judges (Shuklina, Fuley, Hris-
tova, Shumylo, Fedorova, Tralo, 2022) etc. However, the permanent development of
Ukrainian judicial practice, its dynamic character as well as the continuation of the war
justify the current interests of a broad range of researchers. At the same time, the role
of judicial application of the case-law of the ECHR in cases on compensation for dam-
ages caused by the Russian aggression remains underestimated and wildly discussible.

It is clear that the situation in Ukraine has changed dramatically since the begin-
ning of the full-scale war in 2022, however, the legislative framework is still in the pro-
cess of change, and the earlier-developed judicial approaches should be redefined, be-
cause many statements and positions are not anymore applicable in various groups of
cases. At the same time, the number of lawsuits in Ukraine is increasing every day and
the vast majority of them tackle the issue of compensation of the damage that has been
caused by the aggressor and in almost all these cases the legal positions and approach-
es of the ECHR are applied or could be applied, which underlines the importance and
relevancy of the topic.
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Ukrainian legislation and practice of restoration of damaged, destroyed housing, prop-
erty, provisions of compensation or even material assistance to the war-affected persons
for the years of the aggression of Russian Federation were unsystematic. The adopted
legal norms were repealed and changed. One of the key factors in the unstructured na-
ture of such situation was — since the beginning of the armed conflict in 2014 - the fact
that the State had not created a special systemic legal framework that would regulate
the issue of protecting the rights of persons affected by hostile attack, including guar-
antees for the protection of property rights, restitution and compensation for lost (de-
stroyed, damaged) property and housing, compensation for damage to life and health.
The lack of clear legislation and possibilities of application of restitution and compen-
sation mechanisms led victims to appeal to the courts. Thus, during 2015-2021, hun-
dreds of such cases were pending in Ukrainian courts of various instances, including
the Supreme Court. Ukrainian judges, in particular the judges of the Supreme Court,
who applied relevant international standards and the practice of the ECHR in their de-
cisions, were called “the driving force for the improvement of normative and legal reg-
ulation” (Shuklina, Fuley, Hristova, Shumylo, Fedorova, Tralo, 2022) by the broad range
of academics and practitioners.

Therefore, considering compensation for damages to property caused by Russia
during the first period of the Russian invasion from February 2014 till February 2022,
Ukrainian courts very often applied the Convention and the case-law of the ECHR, and
even based the argumentation on the legal positions of the ECHR case-law in some cas-
es and agreed that Ukraine is an appropriate defender.

The direct application to the Convention, its Protocol 1 and the case-law of the ECHR
have been made by the Supreme Court in a well-known case regarding compensation for
destroyed houses and commercial premises as a result of shelling of one of Mariupol’s
residential districts in 2015 (Supreme Court of Ukraine, 2019). In this case the Supreme
Court considered that despite the lack of legal basis in the legislation of Ukraine for the
determination of the specific property interest of the plaintiff and legitimate expecta-
tion for receiving the compensation the plaintiff definitely has the right to compensa-
tion from the State for its failure to fulfil its obligations under Article 1 of the Protocol
1 to the Convention (Supreme Court of Ukraine, 2019). It should be also noted, that in
the above-mentioned case, the case-law of the ECHR was applied not only by courts of
different instances, but the applicant herself. Moreover, she tried to persuade courts in
applicability of the ECHR case-law in her situation and the courts, including the Su-
preme Court, agreed and scrutinized the obligations of Ukraine under article 1 of the
Protocol 1 of the Convention. References to two cases that the applicant made have been

3 The exact date of the beginning of temporary occupation of some territories of Ukraine as
February 14,2014 is enshrined in Article 2 of the Law of Ukraine on ensuring the rights and freedoms of
citizens and the legal regime in the temporarily occupied territory of Ukraine, adopted on April 15,2014
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analyzed by courts. However, the Supreme Court underlined that other courts did not
take into account dissimilarity between the circumstances of the mentioned cases Ay-
der and others v. Turkey and Katan and others v. Moldova and Russia by the applicant
and the circumstances of the applicant’s case and applied a set of other ECHR cases, in
particular Dogan and Others v. Turkey, Icyer v. Turkey, Chiragov and Others v. Arme-
nia, Sargsyan v. Azerbaijan, Cyprys v. Turkey, Kotov v. Russia, Budchenko v. Ukraine,
Petlyovanyy v. Ukraine, Zolotyuk v. Ukraine etc. This Resolution of the Supreme Court
showed the extensive application of the ECHR case-law by Ukrainian courts, in partic-
ular the Supreme Court, especially in difficult cases with the circumstances that have
vague regulation under the national legislation.

It has to be also stressed that afterwards the range of national judgements were adopt-
ed on compensation in the same cases for non-fulfilment by Ukraine of its obligations
under Article 1 of the Protocol 1 to the Convention. The amount of such compensations
varied, but did not exceed 5000 Euro. Moreover, the Court explained that such judge-
ments were adopted due to Ukraine’s failure to fulfil its obligations under the Conven-
tion and do not deprive applicants of the opportunity in the future - in the event of the
development of relevant legislation — to apply for compensation of the cost of lost hous-
es. On March 4, 2020, within the same case on compensation issue, the Supreme Court
adopted the special Separate Resolution with recommendation to the Ukrainian govern-
ment to develop a special procedure for compensation for property damaged as a result
of a terrorist act?, the procedure for payment of such compensation, and clear conditions
necessary for declaring a claim to the State for providing compensation (Stupak, 2023).

Later on, the cases concerning compensation for damages to life and health, moral
damages caused by the Russian aggression in the eastern part of Ukraine with the refer-
ences to the ECHR case-law also appeared. In this context, the most commonly-known
judgement of Ukrainian courts regarding compensation for non-pecuniary damage in
case of death due to the conflict is the Grand Chamber of the Ukrainian Supreme Court’s
Resolution adopted in May 12, 2022 (Supreme Court of Ukraine, 2022c). This case was
related to compensation by the State for moral damage caused by the death of appli-
cant’s mother in 2015 due to a terrorist act, which occurred in the territory not under
the control of Ukraine, but where anti-terrorist operation was carried out. The applicant
asserted that Ukraine is obliged to compensate for moral damage even merely for the
fact of her death. In its Resolution, the Grand Chamber of the Supreme Court formulat-
ed the range of questions that were needed to be answered to solve the case and almost
half of them were directly related to the Convention, among which were the following
- do Ukraine, in the sense of Article 1 of the Convention, have jurisdiction to the guar-

antee the rights and freedoms within the territory where, according to the claimant,

4 Since 2014, when the Russian invasion had been started, and till February 24, 2022 the
Antiterrorist Operation had been carried out in Ukraine.
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the violation occurred, and if it had, would Ukraine have fulfilled the Convention

obligations of such a guarantee in the relevant territory (if there was non-fulfilment

or improper fulfilment of a particular obligation, what did it consist of? What were
the consequences of this and what was the link between them?);
- in general, what kind of obligations does the State have under Article 2 of the

Convention, which guarantees the right to life (Hudyma, 2022)?

It means that in cases of compensation by the State for damage caused during the
conflict, Ukrainian Supreme Court directly asked the questions regarding the Conven-
tion and evidently for the answers and argumentations it applied the legal positions and
relevant case-law of the ECHR.

Moreover, analyzing the issue of whether the plaintiff in the mentioned case has le-
gitimate expectations of compensation by the State on the basis of the Act on Combat-
ing Terrorism for moral damage caused by the death of the mother as a result of a ter-
rorist act, it was stated that the Grand Chamber must examine the extension of the right
to compensation by the State provided for in Article 19 of the Act based on the concept
of possessions within the meaning of Article 1 of the Protocol 1 to the Convention and
legitimate expectation that could be protected by Article 1. Within this assessment, the
Supreme Court applied the legal positions given by the ECHR in cases Beyeler v. Italy,
Kopecky v. Slovakia, Gayduk and Others v. Ukraine, Petlyovanyy v. Ukraine, Zolotyuk
v. Ukraine and come to the same conclusions as it had done in previously analyzed cas-
es. Determining that the realisation of the right to receive the specified compensation is
dependent on the existence of a compensation mechanism, which must be established by
a specific law, the Grand Chamber applied the ECHR cases Budchenko v. Ukraine and
Petlyovanyy v. Ukraine. Consequently, it was stated that in accordance with the nation-
al law, the right to compensation by the State for damage caused by a terrorist act does
not, without a special law, give a legitimate expectation of receiving such compensation
from Ukraine for the moral damage caused to the plaintiff as a result of the death of the
relatives due to a terrorist act during the period of anti-terrorist operation, regardless
of which territory (controlled or not controlled by Ukraine) the specified act took place
in (Supreme Court of Ukraine, 2022d).

In the context of ECHR case-law application, Ukrainian Supreme Court provid-
ed the detailed analysis of positive and negative State obligations under Article 2 of the
Convention and outlined two types of positive obligations, substantive and procedural,
applying the ECHR judgements in cases Osman v. the United Kingdom, Mastromatteo
v. Italy, Kaya v. Turkey, Gongadze v. Ukraine etc.

According to the applied ECHR case-law, Ukrainian Court drew conclusions about
the possibility for the applicant to prove in national court that in relation to the right to
life of his close relative, a certain conventional negative or positive obligation of the State
was not performed or performed improperly, and the possibility to demand compensa-
tion from the State on the basis of Article 2 of the Convention, taking into account the
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lack of national legislative provisions regarding compensation for moral damage caused

in a situation of armed conflict (Supreme Court of Ukraine, 2022d).

In general, in this case, all parties and judges referred to the Convention and the
ECHR case-law, using them to justify opposite positions. Above all, this Resolution of
the Grand Chamber of the Supreme Court is unique because it defined the enormous,
if not the primary, importance of the legal positions of the ECHR for resolving issues
of compensation for damage caused to individuals as a result of Russian aggression in
Ukraine (since February 24, 2022). The Ukrainian Court stated that the State’s violation
of any of the obligations under the Convention - both negative and positive, substan-
tive and procedural — may necessitate the award of compensation for this by the State.
At the same time, the Court drew attention to two other issues:

- according to the Convention, a State Party is responsible only for its own actions or
inactions regarding the fulfillment of negative and positive (substantive, procedural)
obligations to guarantee the Convention’s rights to everyone under its jurisdiction;

- the circumstances (facts) of non-fulfilment or improper fulfillment by the State in
a specific situation of certain of these duties in order to hold it accountable on the
basis of the Convention and its protocols must be clearly established (Hudyma, 2022).
Undoubtedly, all questions regarding compensation, as well as consideration of cases

on merits in situations of international armed conflicts, are possible only after the deter-

mination of the issue of territorial jurisdiction (ratione loci) by the ECHR in the light of
application of the Convention, taking into account the concept of effective control that
has been developing by the ECHR since Cyprus cases and obtained new stage of inter-
pretation in the case Georgia v. Russia II. However, it should be noted that the issue of
jurisdiction is not a subject of the article and could be analyzed separately, but at the
same time, application of judicial immunity by Ukrainian courts has to be mentioned.

The legal approach of the Supreme Court has been changed to opposite in the con-
text of the responsibility of Ukraine for the compensation for damages caused by Rus-
sian aggression since the adoption of the Resolution on April 14, 2022, in the case
308/9708/19. The Supreme Court stated that “after the beginning of the war in Ukraine
since 2014, the court of Ukraine, considering a case where the defendant is the Rus-
sian Federation, has the right to ignore the immunity of this country and to consider
cases of compensation for damage caused to an individual as a result of the armed ag-
gression of the Russian Federation, based on a lawsuit filed against this foreign coun-
try...” and underlined that “...the Russian Federation denies the sovereignty of Ukraine,
therefore, there is no obligation to respect and observe the sovereignty of this country”
(Supreme Court of Ukraine, 2022a). Initially, in the Resolution of the Civil Cassation
Court adopted on November 21, 2018, the Supreme Court came to the conclusion that
responsibility for violations of the Constitution and Acts of Ukraine, the rights and free-
doms of people and citizens in the temporarily occupied territory of Ukraine, should be
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assigned to the Russian Federation as the occupier in accordance with the norms and
principles of international law.

Thereafter, considering the relevant provisions of the Act on the Peculiarities of State
Policy to Ensure State Sovereignty of Ukraine in the Temporarily Occupied Territories
in the Donetsk and Luhansk Oblasts, the Supreme Court imposed responsibility for pe-
cuniary or non-pecuniary damage caused to Ukraine and its people due to the armed
aggression of the Russian Federation to the Russian Federation in accordance with the
principles and norms of international law. Further on, this position was explained in the
range of resolutions of the Supreme Court and changed the general approach to the is-
sue of responsibility of Ukraine. It should be noted that even when justifying the impo-
sition of responsibility on the Russian Federation, the Supreme Court referred among
other international sources to several decisions of the ECHR, in particular, Cudak v. Lith-
uania, Oleynikov v. Russia and the dissenting opinion of the judge Loukis Loucaides
in the judgement McElhinney v. Ireland, where he stated that “..in present democrat-
ic society an absolute immunity from judicial proceedings appears to be an anachro-
nistic doctrine incompatible with the demands of justice and the rule of law” (Europe-
an Court of Human Rights, 2001). Therefore, despite the lack of common approach to
such understandment of judicial immunity, the case-law of the ECHR was also applied,
and that underlined the importance of legal positions of ECHR for Ukrainian judiciary.

As of the end of January 2023, Ukrainian courts have already satisfied claims to Rus-
sia for the amount of about 170 million UAH of compensation to Ukrainians due to
Russian aggression (Damages from Russia’s aggression: Ukrainian courts satisfied claims
for UAH 173 million, 2023) and this is just the beginning. Notwithstanding the under-
standment by all parts of the judicial process of the impossibility of the immediate ful-
fillment of such court decisions, their adoption is tremendously important for further
obtainment of compensation as a document which proves the claims and records the
amount of compensation. When the compensation mechanism or mechanisms will be
elaborated, these decisions will be taken into account.

Conclusions

Considering Ukrainian judicial practice in the sphere of compensation of damages
caused since 2014 by the Russian aggression against Ukraine, judges who applied the
broad range of relevant case-law of the ECHR in their decisions, have become the driv-
ing force for the development of legal regulations and adoption of necessary legal pro-
visions in Ukraine, despite the crucial changes in the situation after the beginning of the
full-scale Russian invasion on February 24, 2022.

Analysis of positive obligations of States under the Convention and application of the
ECHR case-law by national judges helped Ukraine to create an adequate legal framework
to ensure the fundamental rights of internally displaced persons and persons affected by
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the war. Ukrainian judges of the Supreme Court made not only references to the Con-
vention and ECHR case-law, but asked a direct question within the Convention that pre-
sume the scrutinisation of the ECHR case-law. Moreover, the Supreme Court stated the
absence of the right to compensation according to the national legislation and simulta-
neously pointed at the possibility to apply for compensation according to the Article 1
of the Protocol 1 to the Convention. Ukrainian Court underlined also that in lawsuit
for compensation by the State for damage (pecuniary, non-pecuniary) caused by ter-
rorist acts during the periods of the conflict the courts must find out, among other el-
ements, whether Ukraine, in the sense of Article 1 of the Convention, had jurisdiction
to guarantee rights and freedoms in the territory where, according to the claimant, the
violation occurred (Council of Europe Office in Ukraine, 2022).

At the same time, implication of judicial immunity with references to international
treaties, the Convention and ECHR case-law and, consequently, acceptance of the Rus-
sian Federation as a proper defendant and adoption of judgements which imposed re-
sponsibility to the Russian Federation, including the compensation for damages, became
a new stage for Ukrainian courts where the case-law of ECHR will have no less impor-
tance than before. Such extensive application of ECHR case-law by Ukrainian judges tes-
tifies not only to the popularity of the declarative reference to the practice of the ECHR,
but also to the real practical significance of its positions, in particular within the solv-
ing of critical issues in the absence of appropriate legislative regulation during the war.
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